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 1 P R O C E E D I N G 

 2 CHAIRMAN GETZ:  Okay.  Good morning,

 3 everyone.  We'll open the prehearing conference i n Docket

 4 DT 11-151.  On July 5th, 2011, Merrimack County T elephone

 5 filed a petition for an alternative form of regul ation.

 6 An order of notice was issued on July 7 setting t he

 7 prehearing conference for today.

 8 I'll note that we have a Notice of

 9 Participation from the Office of Consumer Advocat e, and

10 that the affidavit of publication has been filed.   And, we

11 also have a Petition for Intervention by the New Hampshire

12 Legal Assistance.  

13 So, can we begin with appearances.

14 MR. PHILLIPS:  Good morning, Mr.

15 Chairman and Commissioners.  I'm Paul Phillips, f rom the

16 law firm of Primmer, Piper, Eggleston & Cramer, h ere

17 representing the Petitioner, Merrimack County Tel ephone

18 Company.  And, I'm joined by Mr. Tom Murray, who is the

19 External Relations Manager for TDS Telecom, which  is the

20 parent company of MCT.

21 CHAIRMAN GETZ:  Good morning.

22 MS. HATFIELD:  Good morning,

23 Commissioners.  Meredith Hatfield, for the Office  of

24 Consumer Advocate, on behalf of residential custo mers.
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 1 And, with me for the Office is Steve Eckberg.

 2 CHAIRMAN GETZ:  Good morning.

 3 MR. LINDER:  Good morning, Mr. Chairman

 4 and Commissioners.  My name is Alan Linder.  I'm with New

 5 Hampshire Legal Assistance.  We represent Dan Bai ley, a

 6 residential customer of Merrimack County Telephon e

 7 Company.  Good morning.

 8 CHAIRMAN GETZ:  Good morning.

 9 MR. FOSSUM:  And, good morning.  Matthew

10 Fossum, for the Staff of the Public Utilities Com mission.

11 And, with me this morning are Kate Bailey, David Goyette,

12 and Michael Ladam from Commission Staff.

13 CHAIRMAN GETZ:  Good morning.  First,

14 let's address the Petition for Intervention from New

15 Hampshire Legal Assistance.  Is there any objecti on to

16 that Petition to Intervene?

17 MR. PHILLIPS:  Mr. Chairman, Merrimack

18 County does object for a number of reasons.  One is that

19 the filing was made late, late in the day yesterd ay, which

20 was well after the deadline set by the Commission .  I've

21 not had a chance to consult with my client team a bout it,

22 and particularly with the members of the team who

23 participated in the last MCT case, in DT 07-027, nor have

24 we had a chance to consult with NHLA as to the gr ounds for
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 1 their intervention or ways we might narrow it, ho w we

 2 could negotiate that.  So, just based on the fili ng

 3 itself, we oppose it because it is tardy, and tha t

 4 tardiness is prejudicial to us, because the evide nce that

 5 we presented shows that, on average, MCT is losin g about

 6 70 access lines per month, and has been since Dec ember of

 7 2004.  And, so, time is of the essence for us to get the

 8 -- to get our case in chief before the Commission .

 9 And, what it means for us is that we

10 would want an opportunity to respond to the NHLA petition

11 in writing.  We'll, obviously, talk about this at  the tech

12 session that follows, but we anticipate we'd need  about a

13 week or ten days to prepare a written opposition.   And,

14 then, obviously, there is some time for the Commi ssion to

15 deliberate on the matter.  All of which is undue delay

16 caused by the late filing, which means that we wo uld then

17 wait longer to get our case going before the Comm ission.

18 So, that's Issue Number 1.

19 Issue Number 2 for us is that NHLA did

20 intervene without objection in the last MCT case,  in

21 07-027.  And, in that case, there was a settlemen t that

22 was reached with both Staff and with the Office o f

23 Consumer Advocate and MCT to resolve the issues i n the

24 case.  The only holdout was NHLA.  And, despite v ery

       {DT 11-151} [Prehearing conference] {07-27-1 1}



     6

 1 vigorous and reasonable attempts to get a settlem ent on

 2 the part of MCT, we were not able to get a settle ment with

 3 NHLA.  And, the consequence of that was that we s pent well

 4 over three years litigating that case.

 5 And, at the conclusion of that case, in

 6 the order in the Kearsarge alternative regulation  matter,

 7 the order of December 22nd, 2010, the Commission

 8 ultimately ruled that the issues that NHLA had ra ised were

 9 inconsistent with the purposes of the statute.  A nd,

10 that's the statute that's at issue in this case.

11 And, so, we feel that NHLA's

12 participation in that case also created undue del ay and

13 prejudice to MCT.  We anticipate that they would be

14 raising similar issues here, even though the Comm ission

15 has already resolved many of those issues in MCT' s favor.

16 And, finally, we're here before the

17 Commission on an amended statute.  The Legislatur e has

18 just amended 374-B:3.  And, the way that they hav e amended

19 it is actually to narrow the interests that low i ncome

20 consumers would raise.  The issues raised by NHLA  in the

21 last case involved the affordability and the avai lability

22 of stand-alone basic service and how that was pro ven

23 through comparability with competing services.  A ll of

24 those issues have been taken away in the amended statute.
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 1 The amended statute now focuses squarely on the l oss of

 2 access lines.  And, that is the proxy for robust

 3 competition.  The evidence that we've presented i s that --

 4 is that MCT has lost over 5,000 access lines sinc e

 5 December of 2004.  And, so, when it comes to the issues

 6 that NHLA would raise, what the Commission found in the

 7 December order was that -- was that the interests  of low

 8 income consumers are already protected by statute .  And,

 9 so, the focus of the statute is on competition, n ot on

10 stand-alone basic service or pricing, affordabili ty, or

11 any of those other issues.  

12 What the Legislature did recently in

13 SB-22, when it amended the statute, was to actual ly lower

14 the cap from 10 percent to 5 percent, the cap by which MCT

15 stand-alone basic rates can exceed the current Fa irPoint

16 rate.  And, so, the Legislature has taken additio nal

17 measures legislatively to protect low income cons umers.

18 And, so, the Commission's concerns raised in the December

19 order are even stronger now under the new statute .  

20 So, our view is that the interests that

21 NHLA has raised, and, you know, I mean no disresp ect to

22 them, are very, very narrow.  And, in fact, in ou r view,

23 they are entirely indistinguishable from the gene ral

24 public interest that is served by the Staff's pre sence, by
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 1 the general consumer interests that are served by  OCA's

 2 participation in the case.  There really is no gr eater

 3 interest that NHLA brings to the case than is alr eady

 4 represented by other parties in the case.

 5 And, so, our view is that the Commission

 6 ought to deny their Petition to Intervene.  In th e event

 7 the Commission intends to grant their interventio n, we

 8 would ask that their intervention be very strictl y

 9 narrowed, and narrowed in several respects.  To f ocus only

10 on the issue they have raised, which is the affor dability

11 of stand-alone basic service, and narrowed in a p rocedural

12 way, to limit the scope of their discovery, to li mit their

13 -- any testimony they might file, to limit their

14 cross-examination of our witnesses, so that it's focused

15 solely on that one issue.  

16 Now, in our view, that issue is a simple

17 mathematical calculation that the Legislature has  created,

18 it's a 5 percent cap.  We don't believe there is a factual

19 dispute about that.  But, if the Commission belie ves

20 there's an open question, and that's the basis fo r NHLA's

21 intervention, we would ask the Commission to narr ow their

22 intervention to just that question.

23 CHAIRMAN GETZ:  Well, before I let

24 others have an opportunity to weigh in, let me as k a
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 1 couple of questions.  First, on your first point,  you

 2 seemed to be suggesting that NHLA would be in the  tech

 3 session following this prehearing conference, eve n if we

 4 didn't rule in their favor today or deferred ruli ng.  So,

 5 is that your assumption that --

 6 MR. PHILLIPS:  My assumption is that,

 7 absent a clear denial of their petition from the Bench

 8 today, in the prehearing conference, that they wo uld be

 9 participating in the tech session.

10 CHAIRMAN GETZ:  And, then, following

11 that, it seems, on your second point, and we have n't heard

12 what position NHLA will take today, but it seems like the

13 basis of your assumption of undue delay is weight ed on the

14 fact that they have disagreed with you substantiv ely in

15 the past about what should happen with alt. reg.  And, I

16 mean, that seems like hardly a basis for denying a

17 petition for intervention.

18 MR. PHILLIPS:  Respectfully, Mr.

19 Chairman, it's not just that they disagreed with our

20 position in the past.  It's that the Commission i tself

21 ruled that the issues they were raising were inco nsistent

22 with the statute that we're advancing today as we ll.  So,

23 in other words, we are trying to avoid a situatio n where

24 NHLA is re-litigating issues that we spent more t han three
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 1 years litigating previously.

 2 CHAIRMAN GETZ:  Well, I guess that gets

 3 to the last point.  When you say "narrow their

 4 participation", I mean, aren't you basically sayi ng that

 5 we should only deal with issues that are relevant  to this

 6 proceeding?

 7 MR. PHILLIPS:  Well, what I'm saying is

 8 that you should only allow them to advance argume nts that

 9 are relevant to the basis for their intervention.   And, in

10 our view, what they're saying is that they're con cerned

11 only about the affordability and the availability  of

12 stand-alone basic service.  Our basic position is  that

13 that issue is already fully protected by statute.   But, if

14 the Commission believes there is still an open qu estion

15 about how those rates are calculated or how acces s line

16 counts are calculated or something of that nature , that

17 you limit their intervention to just those issues .

18 CHAIRMAN GETZ:  And, you're, in that

19 respect, relying on Item Number 5 in their petiti on from

20 yesterday, where it says "The Petitioner seeks to  assure

21 universal access to affordable stand-alone basic telephone

22 service"?

23 MR. PHILLIPS:  Yes.  That's right.

24 CHAIRMAN GETZ:  Mr. Linder, opportunity
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 1 to reply.

 2 MR. LINDER:  Thank you, Mr. Chairman and

 3 Commissioners.  I believe that, other than the fa ct that,

 4 and we apologize for this, that the Petition for

 5 Intervention has been filed four days late, but

 6 nevertheless prior to the prehearing conference, we have,

 7 I believe, met the criteria of the statute that g overns

 8 intervention.  We have shown a direct interest or  our

 9 petition alleges a direct interest of a residenti al

10 customer of the petitioning company, who receives  service

11 from the Company, who will be affected by any cha nge in

12 rates, who will be directly affected, whether adv ersely or

13 otherwise, could be directly affected, if the Pet ition

14 were granted, and the plan that was -- accompanie d the

15 Petition is approved as is, without any changes.

16 So, having alleged a direct interest,

17 which could be adversely affected by the granting  of the

18 Petition and the plan as proposed, results in a

19 residential customer directly affected who would not be

20 allowed to participate, and not be allowed to rai se issues

21 that the customer feels directly impacts the cust omer.

22 So, I think our opinion is that we have

23 met the criteria of the intervention statute, but  for the

24 fact that it has been filed four days late, and t hat the
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 1 criteria then would be whether there is -- that w ould

 2 result in some undue delay or undue prejudice.  A nd, I

 3 don't think the fact that the Company dis -- that  we may

 4 or may not disagree with the Company's position i s a

 5 grounds to oppose intervention.

 6 So -- and, I was going to wait until the

 7 Commission allowed the parties the opportunity to  make a

 8 statement of preliminary position to set forth ou r precise

 9 interest in this matter, which I can do at this p oint.

10 But --

11 CHAIRMAN GETZ:  Well, actually, I was

12 going to suggest that I think that would inform u s, if we

13 went around in the normal order to hear the posit ions of

14 the parties, and I think that might be helpful.  But, in

15 the interim, Ms. Hatfield or Mr. Fossum, do you h ave any

16 thing to say about the Petition to Intervene?

17 MS. HATFIELD:  I do, Mr. Chairman.  But

18 I'd be happy to wait until Mr. Linder discusses t heir

19 preliminary statement of position, if that is oka y with

20 the Commission?

21 CHAIRMAN GETZ:  Okay.  We can do that.

22 Commissioner Below.

23 CMSR. BELOW:  I have a question for

24 Mr. Piper -- I mean, I'm sorry, Mr. Phillips.
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 1 MR. PHILLIPS:  That's quite all right.

 2 CMSR. BELOW:  I think you asserted that

 3 the Legislature has sort of addressed this by pro viding

 4 that maximum stand-alone rates don't increase by more than

 5 5 percent in each year above -- up to the compara ble rates

 6 charged by the largest incumbent carrier, pursuan t to RSA

 7 374:3-b, III(b), right?

 8 MR. PHILLIPS:  Yes.

 9 CMSR. BELOW:  And, the petition on

10 behalf of Daniel Bailey says "the Petitioner seek s to

11 assure universal access to affordable stand-alone  basic

12 telephone service."  And, yet, the new statute, t he

13 revised statute has a separate section that is pa rt of

14 374:3-b, III, that says, starting at III, "The Co mmission

15 shall approve the alternative regulation plan if it

16 finds", and then it has (a), (b), which is the pr ovision

17 for the maximum stand-alone basic local rate and the rate

18 of increase over four years after the plan is app roved.

19 Then, it has (c).  And, then, (d) is a separate f inding

20 that the Commission has to make, is that "The pla n

21 preserves universal access to affordable stand-al one basic

22 telephone service."  And, doesn't that suggest th at we

23 have to make a finding on that issue that goes ab ove and

24 beyond the finding relative to what the maximum
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 1 stand-alone basic local service rate would be?

 2 MR. PHILLIPS:  Well, it does,

 3 Mr. Commissioner.  I agree with that, with that r eading of

 4 the statute.  You know, our position is not that there's

 5 not an issue in the case.  It's that that issue i s already

 6 adequately represented, in fact, fully represente d by the

 7 Office of Consumer Advocate.  And, so, there's si mply no

 8 need for an additional party to come into the cas e to

 9 argue essentially the same position, and, thereby , you

10 know, expend resources and time that are not need ed.  

11 CMSR. BELOW:  Okay.  Thank you.

12 CHAIRMAN GETZ:  All right.  Well, let's

13 turn then to opportunity for the parties to expla in their

14 positions, and then we'll return to the issue of the

15 intervention after we've gone through that.  So,

16 Mr. Phillips.

17 MR. PHILLIPS:  Thank you, Mr. Chairman.

18 Merrimack County Telephone Company seeks approval  of a

19 proposed alternative regulation plan pursuant to RSA

20 374:3-b, as recently amended by the New Hampshire  General

21 Court.  The amendments to the statute, which were  enacted

22 as Senate Bill 22, took effect on June 14th, 2011 .

23 MCT is an incumbent local exchange

24 carrier serving fewer than 25,000 access lines, a nd so is
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 1 eligible to seek alternative regulation under 374 :3-b.

 2 MCT previously petitioned for approval of alterna tive

 3 regulation under an earlier version of the statut e.  That

 4 petition date was March 1st of 2007.  The Commiss ion

 5 denied the petition more than three years later, on May

 6 14th, 2010.

 7 Under the amended statute, MCT must show

 8 that it has 25,000 -- I'm sorry, 25 percent fewer  access

 9 lines in service today than it did on December 31 st, 2004.

10 The Company has prefiled the testimony of Mr. Tom  Murray

11 to show that MCT has lost over 5,000 access lines  between

12 December 2004 and December 2010, a figure that re presents

13 a loss of more than 28 percent of MCT's access li nes.  As

14 the testimony also explained, this figure is a

15 conservative count, because MCT revised the metho dology it

16 uses to count its access lines in 2005.  But, und er the

17 figures that were actually filed in the Annual Re port in

18 2004, MCT has lost nearly 6,300 access lines, or nearly 33

19 percent of its access lines in service since

20 December 2004.  And, so, MCT has amply demonstrat ed that

21 it qualifies for approval of an alternative regul ation

22 plan on that standard.

23 The plan that MCT proposes is materially

24 identical to the plans that were already approved  by the
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 1 Commission for other MCT affiliates in New Hampsh ire,

 2 including Wilton and Hollis, Kearsarge, and in Un ion

 3 Telephone most recently.  These plans, like the M CT

 4 proposed plan, fully satisfied the requirements o f

 5 374:3-b.

 6 There is one difference I would say in

 7 the plan, and that is, because MCT serves a large r number

 8 of towns than the other affiliates do, we have no t

 9 proposed a Lifeline/Link-Up Outreach Program as p art of

10 the plan, but we anticipate discussing this issue  with

11 Staff and OCA during the tech session.  We believ e this

12 issue is one that can be fairly easily resolved t hrough

13 settlement.

14 The extent of access line loss in MCT's

15 service area reflects a robust competition, and r epresents

16 a serious challenge to MCT's continuing ability t o serve

17 as a carry of last resort to its rural customers.

18 Approval of an alternative form of regulation wil l allow

19 MCT to meet the challenges of competition in its area, by

20 creating regulatory flexibility in its rates, ser vices,

21 and operations, while maintaining solid protectio ns for

22 ratepayers in the form of rate caps.  Under the a mended

23 statute, competitive entry into MCT's service ter ritory is

24 substantially eased under the new statute.  
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 1 And, so, just in sum, MCT urges the

 2 Commission to approve the alternative regulation plan and

 3 to do so expeditiously.  Thank you.

 4 CHAIRMAN GETZ:  Thank you.  Mr. Linder.

 5 MR. LINDER:  Thank you, Mr. Chairman and

 6 Commissioners.  The order of notice that was issu ed in

 7 this case indicates that the Commission will be

 8 considering a number of issues in this case.  One  of which

 9 is the one that Commissioner Below pointed out, a nd that

10 is whether the Company's plan preserves universal  access

11 to affordable basic stand-alone telephone service .  And,

12 that is the reference in the statute to RSA 374:3 -b, as in

13 "boy", III, Subsection (d), as in "dog", as amend ed in

14 June of 2011.  That, as Commissioner Below pointe d out,

15 Subsection (d), III(d), as in "dog", is different  than --

16 from III, Subsection (b), as in "boy", which I wi ll refer

17 to as the "rate cap" subsection.  That is differe nt from

18 the access to affordable basic stand-alone teleph one

19 service in Subsection III(d), as in "dog".

20 The Legislature it's a basic principle

21 of statutory construction that the Legislature wo uld not

22 have two separate sections if they meant the same  thing.

23 And, our focus in this proceeding is intended to be on

24 Subsection 3 -- III, Subsection (d), as in "dog".   And,
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 1 the question is "whether the Company's plan, as f iled with

 2 the Commission, does, in fact, preserve universal  access

 3 to affordable basic stand-alone telephone service ?"  And,

 4 that is separate from the "rate cap" subsection, which

 5 imposes a 5 percent rate increase per year for th e first

 6 four years, and then after which the Company's ra tes can

 7 increase up to what is now the FairPoint level, a nd that's

 8 apart from exogenous charges.

 9 In our opinion, the Company's plan is

10 deficient with respect to III, Subsection (d).  A nd,

11 without the addition of several provisions, which  I'm

12 going to mention in a moment, it is our opinion, and our

13 purpose for being involved in this proceeding, is  that the

14 plan would not preserve universal access to affor dable

15 basic stand-alone service.  And, the two provisio ns which

16 we feel should be in the plan that are not are th at,

17 number one, efforts to expand participation of th e

18 Company's customers in the Company's federally fu nded

19 Lifeline Discount Program.  The Commission could take

20 administrative notice of certain portions of DT 0 7-027,

21 but it was clear from the record in that case tha t there

22 are a very small number of the Company's customer s who

23 participate in the Lifeline Program.  And, that n umber,

24 really, in our opinion, needs to be and can be ex panded.
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 1 And, without a provision in the plan committing t he

 2 Company to serious efforts to increase Lifeline

 3 participation, that alone, in our opinion, would make the

 4 plan deficient.

 5 Heard counsel state that counsel is

 6 willing to discuss that, and that counsel agreed that that

 7 was not in the plan.  Again, if the Commission ch ose to

 8 take administrative notice of certain portions of  DT

 9 07-027, the Commission would find that all of the  plans by

10 -- that were proposed by all of the TDS companies ,

11 including Merrimack County Telephone Company, did  contain

12 a provision with respect to Lifeline.

13 The second provision that we feel should

14 be in the plan, in order to promote these -- in o rder to

15 carry out the statutory provision of preserving a ccess to

16 affordable basic stand-alone service, is a rate f reeze

17 provision for a limited period of time.  When cou nsel for

18 the Company referred to earlier in his statement to the

19 Settlement Agreement that was proposed in DT 07-0 27, and

20 counsel is correct that New Hampshire Legal Assis tance's

21 client did oppose that Settlement Agreement, but even that

22 Settlement Agreement had in it, for all four then  TDS

23 companies, including Merrimack, a rate freeze pro vision,

24 and the rate freeze consisted of a rate freeze fo r a
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 1 limited period of time, one to two years, for bas ic

 2 exchange customers, and it also included a provis ion for a

 3 rate freeze for four years for Lifeline customers .  That

 4 does not appear at all in the Company's plan.  

 5 And, it would be our position that such

 6 a provision for a rate freeze for a limited perio d of time

 7 for those two categories of residential customers  should

 8 be part of the plan.  And, it would be our positi on that

 9 the Commission should not approve the plan in the  absence

10 of the plan being amended to include the provisio ns for a

11 limited rate freeze for those categories of resid ential

12 customers, and a provision to expand participatio n in the

13 Company's federally funded Lifeline Rate Discount  Program.

14 And, so, with that, I think that is the

15 statement position on behalf of our client, Danie l Bailey.

16 Thank you very much.

17 CHAIRMAN GETZ:  Thank you.

18 Ms. Hatfield.

19 MS. HATFIELD:  Thank you, Mr. Chairman.

20 The OCA does not have a position at this time.  W e are

21 hopeful that the parties can meet in a technical session

22 and discuss areas of agreement and areas that we might

23 litigate.  

24 I did want to speak briefly to the
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 1 motion for intervention.  The OCA supports it.  A nd, we're

 2 disappointed that it seems as though the Company' s main

 3 basis for objecting to it is an assumption of the

 4 substantive position that New Hampshire Legal Ass istance

 5 might take on behalf of its client.  

 6 And, we -- Mr. Phillips did make several

 7 statements, when he was discussing the Company's

 8 objection, although he did note that he hasn't co nsulted

 9 with his client yet, so perhaps there is room for  them to

10 reconsider their strong objection.  But he did ma ke

11 several statements regarding why the statute was amended,

12 and I believe he said "it was amended to narrow i ssues

13 that low income customers would raise."  And, I w ould like

14 an opportunity to respond to that if he provides that in

15 writing.  And, he also, I think, I think a few ot hers have

16 mentioned it correctly, but I think Mr. Phillips discussed

17 the statute allowing the Company to raise its rat es so

18 that it would "exceed the FairPoint rate by 5 per cent",

19 which I don't believe is correct.  So, if he does  file a

20 response, we might like to have the opportunity t o

21 respond, if some of those statements are made, ju st so

22 that the record clear.

23 CHAIRMAN GETZ:  When you say "file a

24 response", meaning a written response to an objec tion to
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 1 the Petition to Intervene?

 2 MS. HATFIELD:  Yes.  And, my hope would

 3 be that we could discuss this during the technica l session

 4 and make that not necessary.  But I did just want  to raise

 5 those issues that, if factual statements are made  and/or

 6 statements about interpreting the statute, we wou ld just

 7 want an opportunity to respond to those at some p oint.

 8 And, then, I would also note that it's

 9 our view that any technical session held after th e

10 prehearing conference is public.  So, whether or not you

11 have ruled on New Hampshire Legal Assistance's mo tion, we

12 believe that they would be entitled to participat e.  Thank

13 you.

14 CHAIRMAN GETZ:  Okay.  Thank you.

15 Mr. Fossum.

16 MR. FOSSUM:  Thank you.  As far as

17 concerns -- I'll address first the Motion for

18 Intervention.  Staff has no objection to NHLA's M otion to

19 Intervene.  

20 As for the Petition, though Staff has

21 been reviewing the Petition, we do not, at this t ime, have

22 a position on it.  We do acknowledge that the law  in this

23 area has been recently amended.  And, at least in itially,

24 it appears that Merrimack County's line loss is s ufficient
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 1 to meet that particular factor of the amended sta tute.

 2 With that said, though, Staff will

 3 certainly continue to evaluate the plan, as well as

 4 further suggestions or amendments that may be mad e to it

 5 for its compliance with the terms of the amended statute.

 6 And, we'll look forward to working with the parti es in the

 7 technical session following this conference to de velop a

 8 schedule and hopefully to narrow some of the issu es that

 9 have come up.

10 (Chairman and Commissioners conferring.) 

11 CHAIRMAN GETZ:  Mr. Phillips, we'll give

12 you, as the Petitioner, the opportunity to speak last.

13 MR. PHILLIPS:  Thank you.

14 CHAIRMAN GETZ:  Either to substantive

15 issues or the procedural issues.  

16 MR. PHILLIPS:  Yes.  Thank you.  Let me

17 first address Ms. Hatfield's concerns.  First, I obviously

18 misspoke on the FairPoint rate.  And, so, I do ap ologize

19 for that.  I think that the statute makes it clea r what

20 the rate cap provides.  So, there's not really an  issue

21 for discussion there.  When I talked about the Le gislature

22 "narrowing the interests of low income consumers" , what I

23 meant by that was that the -- that there's no -- there's

24 no longer as great an issue for low income consum ers
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 1 because the Legislature gave them more protection s when

 2 they amended the statute.  They lowered the rate cap.

 3 They actually added the words "stand-alone" in tw o

 4 different places, so that, you know, now the Comm ission

 5 actually gets to look at that as an issue.  And, you know,

 6 I think equally as importantly, they added Subsec tion VI,

 7 which provides for no hearing when a competitive entrant

 8 wants to enter a small ILEC's territory under an AFOR

 9 plan.

10 So, in these ways, the Legislature was

11 demonstrating that the statute already protects r ate

12 issues, pricing issues, issues that affect low in come

13 consumers, and does so, you know, even more than it did

14 before.  And, yet, even under the earlier statute , as the

15 Commission found in the December 22nd order, you know, you

16 said the statute -- that "basic service is protec ted by

17 other portions of the statute", and so the issue -- the

18 only -- the primary focus of the statute is on

19 competitiveness issues, not on pricing issues or rate

20 issues.  And, so, -- and that's the December 22nd  order at

21 Page 23.

22 And, so, the statute already protects

23 those interests.  And, what I was saying was that  the

24 Legislature took additional measures to create ev en more
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 1 protections.  And, as these protections were enac ted, the

 2 interest, the cognizable interest that Mr. Bailey  or NHLA

 3 might have in the outcome of the proceeding was m ade

 4 narrower.  And, in our view, it has been, you kno w,

 5 effectively extinguished and made indistinguishab le from

 6 the interests that is represented by OCA.

 7 And, so, that's our position.  And, we

 8 don't feel a need to litigate issues again about

 9 stand-alone basic service.  We think the Commissi on spoke,

10 you know, fully on that issue in the December 22n d, 2010

11 order.  After three years of litigation on the ma tter, we

12 think we're done on that.  And, we simply want to  get to

13 as expeditious a proceeding as we can get to.  An d, that's

14 why we're trying to preserve everybody's time and  expenses

15 in this matter.  Thank you.

16 CHAIRMAN GETZ:  All right.  Thank you.

17 CMSR. IGNATIUS:  I did have a question,

18 Mr. Phillips.  The last point you just made about  feeling

19 a need for "expeditious treatment", and I think e verybody

20 would agree with that, I have to say I don't unde rstand,

21 though, why the intervention request by Legal Ass istance

22 would delay the proceeding?  You said earlier tha t,

23 "because you would need to file an objection, you  would

24 need -- we would need time to deliberate, we woul d need
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 1 time to issue an order, and that would cause you prejudice

 2 and cause you to wait longer to get the case goin g" was

 3 how you put it.  We're about to go into a tech se ssion,

 4 not wait for a ruling on this, on this question, I think

 5 you conceded earlier.

 6 MR. PHILLIPS:  Yes.

 7 CMSR. IGNATIUS:  So, how does this issue

 8 delay you getting the case going?

 9 MR. PHILLIPS:  Well, the point I made

10 about the "need to file a written response and th e need

11 for the Commission to deliberate on the question"  really

12 had to do with the lateness of the petition.  Bec ause, in

13 our view, if the petition had been timely filed, we would

14 have had an opportunity to talk about the matter with NHLA

15 before we got into the room here, and we might ha ve well

16 been able to narrow their issues or resolve their  issues

17 in some fashion, and so we wouldn't have to oppos e it

18 entirely.  That's where the prejudice comes in, f rom our

19 perspective, with the lateness.

20 With respect to NHLA's intervention as a

21 general matter, the concern we have is that, firs t of all,

22 as I've said, their interest, we believe, is very  narrow.

23 We believe that it is, you know, adequately repre sented by

24 other parties.  And, you know, in candor, we are,  you
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 1 know, chastened by the experience of trying to re solve

 2 these issues with NHLA from a prior case.  It was  a

 3 difficult matter.  It did not ultimately result i n a

 4 resolution of the issues.  We feel that the plan,  which

 5 has now been approved by the Commission in four o ther

 6 cases, for four other companies, was actually a p roduct of

 7 those negotiations.  It showed that it was -- it was a

 8 result of compromise in which we were trying, you  know,

 9 reasonably and fairly aggressively to get to a se ttlement

10 with NHLA.  It didn't reach that point, unfortuna tely, but

11 the plan nonetheless reflects, you know, the move ment of

12 the Company toward NHLA's position.

13 And, so, I would just say that, just as,

14 you know, this is what we're saying, reacting to a

15 late-filed petition, without, you know, the abili ty to

16 talk about it with the Petitioner.

17 With respect to the Lifeline/Link-Up

18 issue that Mr. Linder raised, every single AFOR p lan that

19 the TDS companies have gotten approval for has in cluded a

20 Lifeline/Link-Up Outreach Program.  We are confid ent that

21 this one will as well.  The issue, as I said, is that

22 Merrimack County Telephone serves a greater geogr aphical

23 area.  And, so, in the Union case, in DT 11-024, as the

24 Commission found, that plan had a much more speci fic, much
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 1 more deadline-driven, much more concrete Lifeline  and

 2 Link-Up Outreach Program than the Wilton, Hollis,  and

 3 Kearsarge plans had.  That reflects TDS's respons iveness

 4 to the Commission's concerns in the earlier plans .  

 5 Our concern with MCT is that to do that

 6 on a greater geographical area creates a greater burden

 7 for us.  And, so, we want to have that discussion  with

 8 Staff and with OCA.  It's not our intention simpl y to

 9 ignore the issue.  In fact, it's our intention to  respond

10 to the issue.  And, we would have addressed that with

11 Mr. Linder, if the petition had been timely filed , we

12 would have been able to take that up with him pri or to

13 this prehearing conference.  

14 But I want to assure him and assure the

15 Commission that we are cognizant of the concern, obviously

16 well aware of the concern.  We have responded to the

17 concern in a prior case, and plan to do so as wel l in this

18 case.

19 (Chairman and Commissioners conferring.) 

20 CMSR. IGNATIUS:  Mr. Phillips, a couple

21 of times you've said that -- you've referenced th e prior

22 case in a long, protracted struggle, and specific ally the

23 Legal Assistance's unwillingness to enter into a

24 Settlement Agreement.  Are you suggesting that th ere was
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 1 intentional delay or abuse of the process on the part of

 2 Mr. Linder or his client?

 3 MR. PHILLIPS:  No, I'm not.

 4 CMSR. IGNATIUS:  And that the issues

 5 that Legal Assistance raised were the cause of th at docket

 6 taking so long and being somewhat tortured in its  process?

 7 MR. PHILLIPS:  No, I'm not suggesting

 8 anything of the sort.  And, as I said initially, part of

 9 my concern coming into the hearing today is that I've not

10 had a chance to talk to the client team that work ed on

11 that case.  My impression was that there was a fu lly

12 stipulated settlement with the public parties tha t was not

13 approved by NHLA, and that the fact that the case  could

14 not be fully settled was the reason that it had t o be

15 litigated.  And, that's, obviously, a procedural issue.

16 But I'm not trying to impugn motive or anything, an intent

17 like that behind the reasoning.  

18 What I am suggesting, however, is that,

19 in a case like this, when you have both Staff and  OCA

20 participating fully, and representing both the pu blic

21 interest, the general interest of the public, as well as

22 the particular interest of consumers, it becomes -- it

23 becomes more complicated when individual ratepaye rs are

24 advancing their individual interests.  And, I'm n ot
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 1 suggesting they don't have a right to do that.  I 'm simply

 2 suggesting that their interests in this case can be and in

 3 our view should be subsumed within the participat ion of

 4 OCA.

 5 CMSR. IGNATIUS:  Thank you.

 6 (Chairman and Commissioners conferring.) 

 7 CHAIRMAN GETZ:  Okay.  With respect to

 8 the Petition to Intervene, we find that the Petit ion to

 9 Intervene would be in the interest of justice and  would

10 not impair the orderly and prompt conduct of the

11 proceeding.  So, we would grant NHLA's Petition t o

12 Intervene.  I would note, however, under 541-A:32 , does

13 provide that the Commission could limit the parti cipation.

14 I would say, however, based on what we've heard s o far,

15 I'm not sure what that limitation, if any, would be, if

16 there's a basis for it, or how it actually would work

17 administratively.  But I think it's premature for  us to do

18 anything with that respect.  And, actually, I wou ld

19 expect, Mr. Phillips, you know, based on what hap pens in

20 the technical session, I guess would serve to inf orm you

21 on whether there is any basis for making such a r equest

22 under 541-A:32 to limit the participation of NHLA  in any

23 way.

24 But, in any case, we're not seeing that
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 1 basis today, but we're not prejudging what may co me out of

 2 some filing by you or some response by the other parties

 3 with respect to that issue.

 4 Is there anything else that we need to

 5 address today?

 6 (No verbal response)  

 7 CHAIRMAN GETZ:  Okay.  I think, with

 8 that, we will close the prehearing conference.  A wait a

 9 recommendation out of the technical session, and then take

10 the procedural matters under advisement.  Thank y ou,

11 everyone.

12 (Whereupon the prehearing conference 

13 ended at 10:52 a.m., and a technical 

14 session was held thereafter.) 
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